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Appellants respectfully move to consolidate Cause 
No. 2476 and Cause No. 2477 and to be permitted to 


submit the following brief in support of the appeals 
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taken in each case. By stipulation of counsel the de- 
cision in one case shall be binding in the other. The 
facts with reference to each defendant are practically 


identical (R. 2476, p. 25). 


The complainant and defendants, Phoenix Fire Un- 
derwriters and Bankers’ Fire Insurance Company, ap- 
peal jointly from orders of the District Court of the Dis- 
trict of Arizona, dated July I, 1914, appointing a re- 
ceiver of the Phoenix Fire Underwriters and the Bank- 


ers’ Fire Insurance Company. 


Lees, 


The Merchants & Insurers’ Reporting Company, a 
California corporation, instituted two actions on the 
Equity side of the Court below, one to dissolve the Phoe- 
nix Fire Underwriters, an Arizona corporation, and the 
other to dissolve the Bankers’ Fire Insurance Company, 
another Arizona corporation. Federal jurisdiction in 
each case depended upon diversity of citizenship and 
involved the requisite amount. No question exists with 


reference thereto. 


It appeared that the plaintiff company owned all of 
the stock of both defendant companies; that the de- 
fendant had practically no debts and that they had re- 
insured all of the outstanding insurance amounting to 


about one million dollars, and that the defendant com- 
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panies were the legal owners of assets, most of which 
consisted of mortgages and negotiable investments en- 
forcible against residents of California, the collection of 
which was embarrassed by the legal ownership thereof 
by the defendants when in reality the complainant was 
the beneficial owner of the assets, and inasmuch as the 
detendant companies had no excuse for continued ex- 
istence and the nature of their assets made their con- 
tinued existence and operation as insurance companies 
a public menace, the complainant desired to have them 
dissolved and their assets legally transferred to the com- 


plainant. 


The defendant companies endeavored in every way 
to facilitate their own dissolution and acted in perfect 
accord and harmony with the complainant compary. 
Consequently, when the complainant filed the bills for 
dissolution of both companies on October 25, 1913, the 
defendants voluntarily appeared and answered, aduut- 
ting all the allegations of the bill and joined in the com- 


plainant’s prayer for relief. 


The cause was tried Nov. 12, 1913, and all the alle- 


gations of the bill were duly proved (R. 2476, p. 1-20). 


The complainant prayed that for the purpose of disso- 
lution the directors of the defendants might be consti- 
tuted trusices (R. 2477, p. 9) under such bond as the 
court might impose and supplemented this request with 
resolutions of its directors expressing the fullest confi- 


@ence neice offeers of the defeadants (R. Ae76ppey7 ). 
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The directors of the defendants offered to serve as such 
trustees under any bond the court might fix and with- 


out compensation. 


We fail to find the court’s oral comment in the rec- 
ord, but we are confident it will not be denied that at 
this juncture the court expressed the view sua sponte 


that a receiver ought to be appointed. 


It does appear that after the reception ot the evidence 


the court took the matter under advisement until a future 
day (R. 2476; px), Ro 2477, p. 13). 


There was no issue of fact or of law between the 
complainant and the defendant. There was nothing to 
take under advisement except the request of both parties 
that the directors of the defendant be permitted to serve 


as trustees for purposes of dissolution. 


On December 13, 4913, am order wasemade setting 
for hearing the application of F. A. Jones for leave to 
intervene (R. 2477, p. 15), ard om December 20, i913, 
Jones was permitted to file an amended petition for 


leave to intervene (R. 2477, p. 15). 


The amended petition of Jones filed on Dec. 20, 1913, 
alleged in substance (R. 2477, p. 16-27) that Jones was 
a stockholder to the extent of 50 shares in the complain- 
ant company; that he represented by written authority 
eight other stockholders who owned 555 shares in the 
complainant; that since February, 1913, the defendant 


company had not been engaged in the conduct of any 
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business “except the collection of certain outstanding 
notes ;” that large amounts of money had been expended 
by the officers of the defendant in salaries of the officers, 
and traveling and expenses and the officers of the de- 
fendant have been withdrawing from the treasury of the 
company for alleged services and have paid out large 
suis as attorneys fees, which expenditures occasioned 
ereat loss to the stockholders of the defendants. It was 
charged that at a stockholders’ meeting o. the couiplain- 
ant a majority of over two-thirds of the issued stock of 
the complainant had agreed, and the officers of the com- 
plainant had pledged themselves to effect a dissolution of 
Gaemdlerendants unmediately, but that since Stich time tlie 
officers of the defendants have wasted the company’s 
assets and grossly mismanaged the affairs of the com- 
peasy te a laree extent’ and have failed to take steps 
toward a dissolution before the institution of the present 
action, and that about Sept. 15, 1913, various stockhold- 
ers of the complainant filed a petition with the Arizona 
Corporation Commission praying such Commission to 
take steps to prevent the further carrying on of business 
of the defendant and such other steps as would be ben- 
eficial to the petitioners, and that the purpose of filing 
such petition was to secure the aid of the Commission 
in causing the dissolution of the company and to prevent 


further dissipation of the funds. A copy of the petition 
was attached to the petition in intervention. It was 
finally alleged that no dissolution proceedings had been 


instituted unti! beeun in this action “when for the pur- 
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pose of carrying out a plan and scheme for further dis- 


Sipatine “and “expending “the” resommecs Or tie: dememde 


Pa Seat 2 


ant . . . .. the bill in equity herein was filed” 

The prayer was that the interveners be allowed to inter- 
vene and “be joined as defendants in this action and re- 
quest that they may be permitted to join in the prayer of 
the petition to thé extent that a receiver be appemred 


*K SR xk 
4 EDeaete: 


The petition addressed to the Corporation Comiis- 
sion, a copy of which was attached to the petition of in- 
tervener (R. 2477, p. 22) complained that payments had 
been made by the Bankers’ Fire Insurance Company for 
attorney’s fees, salaries and traveling expenses aggre- 
gating $1,731.69. ‘That in June the company only had 
a surplus of $10,150, as against insurance of over one 
million dollars; that although the company is not doing 
any business it never had the policies re-written “and 
that should there be any material fire losses in the near 
future not only will the surplus which ts being held by 
the said officers aforesaid (meaning the officers of the 
defendants) be eaten up, but the Merchants & Insurers’ 
Reporting Company and eventually the stockholders, 
your petitioners, be forced to pay large amounts out of 


their pockets to cover said losses.” 


The petition contains many other allegations, none 
of which, however, in any way impugn the conduct of 


the complainant company or its officers. 
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Perhaps the most extraordinary feature of the peti- 
tion is that it is addressed to the Arizona Corporation 
Commission, of which the Intervener Jones was and is 
a member and yet it is signed by this same person as a 
petitioner (R. 2477, p. 27). Thus it appears the peti- 
tioner was addressing the petition to himself. It is not 
_ surprising that the prayer of the petition was herd and 


granted. 


In opposition to the amended petition in intervention 
the complainant filed the afhdavit of every person Jones 
alleged he represented in his unverified petition in inter- 
vention, repudiating Jones and withdrawing any prior 


amthority in Jones to represent them (R. 2477, p. 33, 


32). 


Tie was Hled January 10, 1974 (R. 2477, p. 4m) 
and apparently the cause remained at rest until March 
17, 1914, when it was announced that the cause was set 
for argument on April 7, which was _ subsequently 


cliameed to April 8 (R. 2477, p. 35). 
On April 8, 1914, counsel appeared before the court 
(R. 2477, Pp. 37). 


The demurrer to the petition of intervention was 
argued and overruled and the interveners were allowed 


to intervene. 


The court then authorized the interveners to file 


es: = 
affidavits “in support of their application for a receive! 
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and the plaintiff and defendant were afforded the priv- 
ileve of replying. 

In other words, the intervener was told by the court 
to make a record to support the appointment of ‘a re- 
ceiver (R. 2477, p. 37), the future appointment of which 
had already been announced by the court. The demur- 
rer which was interposed on April 8, 1914, and over- 


Tuleteagpedrs at p, 40. 40 Ie aay 


On April 13, Jones filed a new petition in interven- 
tion substantially similar to the previous petitions, in 
which, however, he assumed to represent sixteen Cali- 
fornia stockholders whose stock holdings were alleged 
to aggregate 200 shares instead of those whom he 
previously assumed to represent. This petition was sup- 
ported by the affidavit of P. A. Parker, filed April 13, 
1914, which contained much wholly irrelevant matter 
(R. 2477, p. 53-59) and to which she attached the con- 
tract of reinsurance which the defendant companies 
made on October 21, 1913, with the Fireman’s Fund In- 
surance Company (R. 2477, p. 60-63) and the order ot 
the Corporation Commission dated October 24, 1913 
(R. 2477, p. 64-65), to which the Commission sought to 
give a retroactive effect by referring to the status of 


the companies’ property as of October 21. 


This showing was opposed by both complainant and 
defendant by the joint affidavit of John Castera, G. W. 
Boynton, H. F. Stanley, W. A. Johnston and Marshall 


Stimsem UR@2477p. Gtr: 
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These gentlemen, who constituted the board of direc- 
tors of the complainant company (R. 2477, p. 67), de- 
posed that the complainant company owned all of the 
stock of the Bankers’ Fire Insurance Company except 
flaree shares held by the directors thereof, that they 
unanimously passed a motion directing the directors of 
the Bankers’ Fire Insurance Company to settle all the 
liabilities of that company and to turn over its assets and 
to dissolve the company; that these instructions were 
conununicated to the directors of the defendant company, 
who, pursuant thereto, paid and cancelled all of the debts 
and liabilities of the company; that a stockholders’ meet- 
ing of the defendant company was held thereafter and 
every share of stock of said defendant company was duly 
represented and it was unanimously resolved to dissolve 
the defendant company. The affidavit further averred 
that the afhants as directors of the complainant company 
were ready to receive in kind the assets of the defendant 
company ; that the defendant company had then no debts 
or liabilities and that the assets thereof consisted of 
notes, mortgages and bonds largely covering property 
in California. Further, that complamant desires these 
properties turned over to it in kind without the delay 
and expense incident to reducing the same to cash. “That 
no expense has been incurred by the defendant company 
beyond the necessary legal expenses since October 1, 


1912, and that dissolution is desired without the delay 


and expense of a receiver being appointed therefor. 


IO 


The joint answer of complainant and defendant was 
also filed to this new petition of Jones (R. 2477, p. 69). 
The answer demurred to the petition of Jones particu- 
lariy because it failed to show that Jones or any of those 
he assumed to represent had any interest in the subject 
of the litigation and failed to disclose any right to inter- 
vene, and because it affirmatively appeared from the pett- 
tion itself that neither Jones nor any of his associates 
were proper or necessary parties, but that they were un- 
necessary and improper parties and also pointed out the 
failure to comply with Rule 27 of the Equity Rules. It 
put in issue the allegations of fact in the petition and 
charged Jones with bad faith in that he intervened 
solely for the purpose of securing the appointment of a 
receiver at great expense to the plaintiff and defendant 
and for no useful or lawful purpose whatsoever. ‘This 
joint answer was verified at length both by the presi- 
dent of the complainant and the president of the de- 


fendant (R. 247%, p. 74). 


On April 25, the demimrrer wassoverruled (RR. 2ee77, 
p. 73) and nothing further was done until on July 1, 


1914, the court appointed a receiver (ih. 2477, p. 76). 


The order recites the coming on of the “cause” to 
be heard upon the petition of Jones and others in inter- 
vention and upon the demurrer “and upon the motion of 
defendant to dismiss said petition for intervention and 
the answer thereto and after hearing evidence, both oral 


and documentary, in support of the said petition for ‘n- 


it 


tervention and against the same, and fully considering 
the same, it was by the court ordered that the said peti- 
tion ior intervention should be allowed and the prayer 
thereot should be granted.” his recitation is merely 
that evidence apart from that disclosed in the record was 
taken in support of the application to intervene. 
i Sappears of record, however, that only the af- 
fidavits, petitions and answers were used in_ sup- 
port of and in opposition to the motion for a receiver. 
The order continues and recites that it is necessary to 
appoint a receiver and appoints Mr. Cassidy as such 
upon his giving a bond of $3,000, “with full power and 
authority to do any and all the acts necessary in the 
premises for the full and complete performance of this 
order and subject to the further orders and rules of this 
C@iitsha tne premises.’ \WWwe have never seenan onder 
poimite a receiver confer such sweepime, and at aie 
Same time, such vague powers upon the receiver. \What 
he is to do is not apparent. What is necessary “in the 
premises for the full and complete performance of this 
Geder’’ Its to review and to rewerse tls order that 


unis appeal is taken. 


The assignments relied upon are the following: 


111. “The Court erred in appointing a receiver of the 
Bankers’ Fire Insurance Company, the defendant herein, 


ty order entered July rst, 1914, upon the application of 
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F. A. Jones for himself and in alleged behalf of all others 
similarly situated stockholders of said Merchants & In- 
surers’ Reporting Company, the complainant herein, in 


each.and all of the following particulars: 


First: Because the complainant's bill in equity here- 
in was duly filed and served on the 25th day of October, 
1913, praying for a dissolution of the defendant and the 
appointment of its existing directors as its trustees for 
the purpose of dissolving and winding up the defendant, 
and that on the same day defendant's answer was duly 
filed and served herein admitting the truth of each and 
every allegation contained in the complaint herein and 
joining in the prayer of the complaint for a dissolution 
of the defendant, and that thereafter, on November 12, 
1913, and prior to the filing of the petition of said F. A. 
Jones for leave to intervene, a hearing was had herein 
before the Hon. Wm. H. Sawtelle, Judge of the United 
States District Court, and that at said hearing aiter the 
allegations of the complaint had been proved by compe- 
tent evidence the defendant by its counsel joined in the 
prayer for dissolution and the directors of the defendant 
company offered to the court to serve as trustees of the 
properties of the defendant for the purpose of the dis- 
solution of the defendant and the winding up of its af- 
fairs in accordance with the directions of the court and 
upon such bond as the court might require without com- 
pensation, and that therefore there was no right or 


cause for the appointment of a receiver of the defendant. 
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second: Because the petition in intervention herein 
and the affidavit of P. A. Parker filed in support there- 
of, upon which the application for the appointment of 
a receiver of the defendant herein was made, contain 
no allegation that the defendant is insolvent or tending 
to show that defendant is insolvent, or that the officers 
or directors or those in control of the defendant com- 
pany have been or are guilty of fraud or breach of duty 


in managine and controlling the defendant's afafirs. 


Third: Because it is set forth in the bill or in the 
ater oF john Austera, F. W. Boynton, H. Y. Stam- 
levy, W. A. Johnston, and Nlarshall Stimson, directors 
of the complainant filed herein in opposition to the ap- 
picaliiem tor a receiver of the defendant on April 20, 
1914, and proved upon the hearing herein and not de- 
nied that the defendant is without debts or liabilities, 
that the complainant is the owner of all the capital stock 
Ot site derendant, and that the Board of Directors: of 
the complainant are desirous of dissolving the defend- 


ant without the delay and expense of a receivership. 


Fourth: Because neither the intervenor nor the 
other persons mentioned in the petition in intervention 
herein who alone seek a receivership for the defendant 
herein have any interest in the subject matter of this 


ligianmion: 


We will discuss the errors assigned as follows: 
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POINT I. 


The order is eroneous and constitutes an abuse of 


judicial discretion. 


The record discloses no grounds whatever for the 


appointment of a receiver. 


The defendant company was not insolvent. 

Its assets and properties were not in jeopardy and 
no necessity for conservation or preservation—pen- 
dente lite was shown and no such necessity existed. 


Indeed the cause was not pendente lite. 


It had been tried and the parties were awaiting the 
announcement of the basis on which a final decree could 
be entered which should have directed the delivery of all 
the property of the defendant to the complainant as its 


equitable owner. 


The application was made by a total stranger to 
the transaction after a trial and while the parties were 


awaiting a final decree. 


It appeared that the defendant company was entirely 
solvent and that it had assets consisting of notes and 
mortgages, most of which affected California debtors 


and property. 
It appeared that the company owed no debts. 


It had re-insured in a well-known and thoroughly 
reliable company all of its outstanding insurance, which 


the appellee himself described in substance as precarious 


PD 
_ and as an imminent danger to the complainant company 


and its stockholders. 


Every share of its stock except three directors’ 


shares was owned by the complainant. 


The complainant was therefore the equitable owner 


of the defendant’s assets. 


The defendant company desired to assign to the 
complainant all its assets but without any authority 
whatever to do so the Corporation Commission, of which 
this same Jones was a member on October 24, 1913, as- 
sumed to restrain all disposition of the company’s prop- 
emi ie 2477, p. 04). 

The absolute illegality of this action on the part of 
the Commission appears from an inspection of the In- 
Sm@rance Code of Arizona. Civil Code of Atri- 
Fomroi 2, ar. 2277 etsee. Thetact that Jones deliler- 
auely exercised his functions of a quasi judicial chanaerer 
while a member of that Commission with reference to 
these very companies in which he had a pecuniary in- 
terest appears from the facts alleged and admitted in 
theysuipreme Court of the State in Staté exarél Binligd 
vem jones, 137 Pac. ‘S44. 

“ilies complainant desired to take over ‘the agsets 
which belonged to it in kind, but the court below inter- 
vened by its order appointing a receiver and prevented 
this simple, expeditious and economical method of trans- 
fering the assets of the defendant to the complainant. 


Instead of the litigants being permitted to deal with 
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their own property in this way, as they had a clear and 
unquestionable right to do, a receiver was appointed 
with no useful function to perform. While the recita- 
tive part of the order is voluminous, the ordering .part 
is nothing but the most general language, far too vague 
to authorize any specific act or impose any definite duty. 
All the receiver can do is to reduce the assets of the de- 
fendant to cash at great expense to the complainant, the 
equitable owner of the assets, and when he re- 
ceives the cash, after deducting his own fees 
and “tnose of lms Cotmsel, Ine ammist “pily Salle wear 
plus to the plamtiii. But is collection of the 
defendant's assets would entail expensive ancillary 
proceedings in the Southern District of California, and 
when at great expense he has extended the receivership 
to California and collected the assets they would be re- 
turned into the court of original jurisdiction only to have 
the remnant thereof delivered to the complainant, to be 
again taken to California, where the complainant re- 
sides. All of which could lawfully have been accom- 
plished by the simple act of the parties—which act was 


delayed during the great length of time the court took 
in holding the matter under advisement, although no 
controverted issue of law or fact was to be determined, 
froiti the date of trial, Nov. 12, 1g13tmtil Juhew 191d, 
when judiccial action finally culminated, not in the final 
decree to which the parties were entitled, but in an inter- 


locutorv order after trial appoimting a useless receiver. 
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This we submit was a plain misadministration of 
justice. With great respect we submit it made a costly 


travesty of a serious judicial proceeding. 


No possible benefit can result to the litigants from 
such a course. The receiver and his counsel are the only 
ones who can possibly benefit thereby. Even the inter- 
venor Jones derives no benefit therefrom, but in reality 
sustains loss. But his interest as a stockholder of the 
complainant is so insignificant that it is utterly imma- 
terial to him how much this receivership may cost the 


complainant. 


Fle owns stock of the par value of $500, or one- 
seventh of one per cent of the outstanding capital of 
comiplamant (RK. 2477, pp. 16, 41,53). Hehas 50 shares 
Oi SO each Out of a total of 35,000 shares. If every 
dollar of the expenditure of which he complains had 
been entirely wasted the total loss was $1731.69. Of 
this, Jones lost, taking his own figures, $2.47. There 
is, of course, no way of knowing what loss will be en- 
tailed upon complainant through the expenses incident 
to this receivership. Based, however, upon assets in 
excess of $200,000 it may fairly be assumed that it will 
run up to thrice $1731.69. In this event Jones will lose 
as much as six or seven dollars more. \Ve do not calcu- 
late the grand totals for the other intervenors alleged 
to be represented by Jones, as no opportunity was ever 
afforded to appellants to test the truth of his claim to 


represent them. But if all of them are really repre- 
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sented their share of the losses complained of does not 


exceed about $10.00. 


And at whose instance was this receiver appointed? 
Nominally at the instance of the intervenor Jones; actu- 


ally the appointment was sua sponte. 


We say this because we respectfully contend that 
the intervenor Jones was not a party to the proceedings, 
notwithstanding the court's order allowing him to inter- 
vene. He was nevertheless a total stranger to the mat- 
ters before the court and it was a plain abuse of discre- 
tion to permit him to interfere in the litigation and on 
his nominal motion to appoint a receiver under the cir- 


cumstances disclosed. 


Jones aserted no equity which entitled him to inter- 
vene. He possessed none. He made no charge oi any 
character against the officers of the complainant com- 
pany, in which he was an insignificantly small stock- 
holder. His whole attack was against the officers of 
the defendant company. Hus prejudices in this respect 
are reasonably inferable from the case of State ex rel 
Bullard vs. fones, 137 Pac. 544. He did net pretend 
that he had ever made any demand upon tlie directors 
of the complainant to do anything he wanted done. 
Indeed his various petitions in intervention and his peti- 
tions addressed to himself as a member of the Corpora- 
tion Commission are replete with absurd inconsistencies 
constituting the pretended grievances of these insurgent 
and mischievous stockholders. Tis sole claim to the richt 


IQ 


to intervene is that he is a stockholder not in the defend- 


ant companies but in the complainant. 


What more can he receive after he intervenes than 
he will receive as a stockholder of the complainant with- 
out intervention? His prayer was that he and his 16 


California associates be joined as parties defendant. 


That the granting of his prayer would destroy the 
diversity of citizenship requisite to support the court’s 


jurisdiction was apparently of no consequence. 


t might just as well be announced that whenever 
a corporation brings suit any stockholder there may 
intrude himself into the litigation merely by moving to 


intervene therein. 


Such is the effect of the learned court’s ruling per- 
mitting intervention. With great respect for the learned 
court below, we submit that the granting of pernussion 
to Jones to intervene in the cause upon the showiny made 
was a plain and clear abuse of judicial discretion. So 
plain do we regard it that we think it clear that it con- 
stituted no support for the motion for the receiver and 
while as we have said the motion was nominally by the 
intervenor, we think the appointment can only be justi- 
fied provided it is such an extreme case as to support the 


appointment by the court sua sponte. 


Is it such a case? 


\We have sought in vain for any possible justification 


of the order complained of. We have found none. 
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We do not think this court can countenance and place 
the stamp of its approval upon the appointment of a 
receiver in this case. ‘The necessity for a costly receiver- 
ship, if it exists, to bring about a simple transfer of assets 
from one party to another is a reflection upon the effi- 
ciency of our jurisprudence. 

It is not disputed that the plaintiff owns every share 
of stock but three in the defendant company. It 1s ad- 
mitted by the record that the defendant company is sol- 
vent; that it has no debts and that all its insurance obli- 
gations are re-insured. 

Both complainant and defendant desire the defendant 
to deliver its assets in kind to the complainant, its equi- 
table owner. 

Both earnestly protest against the imposition of an 
enforced guardianship over them and their property by 
the appointment of a receiver who has nothing whatever 
to do except to effect a transfer of assets from the de- 
fendant to the complainant and to charge the complain- 


ant with the receiver’s fees and those of his counsel. 


And this is sustained upon the motion of a small 
stockholder of the complainant company having no pos- 


sible relation to the case. 


In reality a total stranger to the record, although 
authorized by the court to intervene therein—one who 
makes no claim of any kind against the complainant, 
one whose charges against the directors of the defend- 


ant, if true, show that the complainant and not the in- 
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tervenor is the proper party to redress the wrongs al- 
leged. 

No grounds existed for the appointment of a re- 
ceiver. The order appointing a receiver is a plain abuse 


of judicial discretion. 


We would not have this court suppose that we enter- 
tained anything but the highest regard for the learned 
court below or for the particular receiver who was ap- 
pointed in these cases. But we submit that when liti- 
eants are required to pay tribute to the court’s officers 
for the privilege of lawfully transferring from the de- 
fendant, property which indisputably belongs to the 
plaintiff, our protest is justified. As officers of the 
court below and as counsel for the parties injuriously 
affected, it is not only our duty but our privilege to pro- 


test against the order appealed from. 


We do protest against it and ask that the order be 


reversed with costs. 
Respectfully submitted, 


MARSHALL STIMSON, 
Los Angeles, California. 


B.C. STRUCKAMEs YI, 
(0S. Ay PE NCIS, 
Phoenix, Arizona 
Solicitors for Complainant. 


RICHARD E. SLOAN, 
WILLIAM M. SEABURY, 
JAMES WESTERVELT, 
Phoenix, Arizona. 
Solicitors for Defendants. 


San Francisco, October 16, 1914. 


